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PROCEDURAL HISTORY

Plaintiff ﬁ[ed the Complaint on October 6, 1998. On October 13, 1998, a Notice of
Allocation and Assignment was filed. Each of the three parties required to be served with the
Complaint and Summons were served on November 5, 6, and 9, 1998, and a Proof of Service was
tiled on November 20, 1998.

On or about December 7, 1998, Defendant filed an Answer.

On December 8, 1998, an Order For Scheduling Conference was filed setring a conference
tor January 14, 1999 ar 2:30 p.m. At the conference, the parties were given leave to file dispositive

morions.
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STATEMENT OF FACTS

Plaintiff’s c.laims arise from Defendant withholding categories of data in response to
Plaintiff’s First Quarter 1998 and Second Quarter 1998 requests for agency records submitted
pursuant to the Freedom of Information Act, 5 US.C. § 522 (“FOIA” or “§ 522”). Since
Defendant had previously provided these categories of data over the course of about eight years
of quarterly requests (Carmel 117"}, Defendant’s withholding of data constituted a change in its
response to Plaintiff's quarrerly requests.

Plaintift has submitted quarterly requests for substantially the same categorical records
for approximately eight years. Carmel Y2, 4 and 5. See paragraph 5 of the First Count and
Defendant’s Answer thereto admitting that Plaintiff “is a frequent FOIA requester.” One of those
requests is for the sequential IMIS derived file (“IMIS File™). Carmel 2. The IMIS File is the
government’s database of information concerning OSHA’s inspections of worksites. Carmel 12
and see, under Tab 1 thereto, a list of the database’s fields. “Generally speaking this tile contains
one records for cach Inspection conducred by OSHA since January 1, 1972.” Carmel Tab 1 ar
page ti. In August 1998, it became apparent that certain data was omitted from the IMIS file
provided in response to the second quarter 1998 request. Carmel ¥8. In its December 4,

1998 letter, Defendant idenrified the precise data being withheld.? Carmel Tab 2. The First Count

f “Carmel Cert.” refers to the Certification of Marthew M. Carmel In Support of
Motion for Summary Judgment dated December 23, 1998.

: As noted in Carmel 19, the last item in the December 4, 1998 letrer, Item “1.”,
concerns data not contained in the IMIS file, although related to the IMIS file. Plaintitf makes no

claim in this litigation concerning that item.
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of the Complaint seeks the withheld data. To avoid repeated litigation over the same issues as they
arise in future requ;:sts. Plamntitf secks, in the Second Count, a declaratory judgment thar the data
fields withheld are not exempt from disclosure under FOIA.

The Third Count concerns the First Quarter 1098 Request. That Request sought the
IMIS File current through March 31, 1998, the last day of the First Quﬁrter. Previously,
Defendant complied with the request for the IMIS File to be current through the end of the
quarter and is fully capable of continuing to do so. Carmel YIs 10 through 16, For the firsc time,
however, Defendant asserted that data would only be provided as of the date of receipt of the
request. Defendant relied on its own regulations which limit the response to a FOIA request to
the date of receipt of the request. Defendant, however, can rcsponc% to requests for the IMIS File
without regard to the date of receipt. Indeed, Defendant has in fact provided the IMIS File
without regard to the date of receipt. Carmel ¥s 11, 12, 14 and 15.

Similar to the first two counts, the Third Count seeks an injuncrion under FOIA
prohibiting Defendant from withholding requested agency records while the Fourth Count seeks
a declaratory judgment concerning the propriety of withholding those records. Again, Defendant
admits char Plaintiff requested agency records and that Defendant withheld records. See Answer
to paragraphs 2 and 4 of the Third Count.

Plaintiff now seeks summary judgmenc against Defendant on all counts of the Complaint.
In particular, Defendant should not be permitted to withhold from the IMIS File the categories
of data described in the December 4, 1998 letter nor based on the date of receipt of the request.

The Complaint also sought disclosure of the FOIA log (i.e., the list ofpersons submitting
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FOIA requests to OSHA) as set forth in its Second Quarter 1998 request. Defendant turned this
log over to Plainti;‘f under cover ot its letter dated December 4. Carmel 16, and Tab 2 thereto.
Thus, Defendant provided the records 30 days after initial service of the Complaint, See previously
filed Proof of Service showing initial service on November 5, 1998, Three days later, Defendant
filed its Answer asserting thar the claim for the FOIA log was moot. Plaintiff acknowledges that
the claim is moot but that it is entitled to be heard on an award of litigation expenses on the basis

thatit "substantiaﬂy prevailed" within the meaning of FOIA. That issue is not raised in the instant

Motion.







